
•
ORIGINAL

EX PARTE OR LATE FILED

---
Frank S. Simone
Government Affairs Director

VIA HAND DELIVERY
Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
Room Number TWB-204
445 12th Street, S.W.
Washington, DC, 20554

May 19,2000

REceIVED

MAY 1 9 2000
FSItiIW. COMMUHlCAllONS COMMISSION

OFFICE OF THE SECRETARY

1120 20th Street NW
Suite 1000
Washington DC 20036
202457-2321
FAX 202 263-2660

1-

Re: Qwest Communications International Inc. and US West, Inc.
CC Docket No. 99-272

Dear Ms. Salas:

I am writing on behalf ofAT&T Corp. ("AT&T") to inform the Commission that AT&T
has requested, pursuant to the March 27,2000 Protective Order in the above captioned
proceeding, that Qwest Communications International Inc. ("Qwest"), U S West, Inc. ("U S
West") and Touch America, Inc. ("Touch America") allow me access copies of all documents
and filings .,ubject to that Protective Order. Enclosed with this letter is an executed
Acknowledgment of Confidentiality form for the undersigned who will review the protected
materials.

Please contact me if you have any questions concerning this matter.

Enclosure
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,
Frank S. Simone
Government Affairs Director

May 19,2000

VIA MESSENGER
Linda L. Oliver, Esq.
Hogan & Hartson, L.L.P
555 Thirteenth Street, NW
Washington, D.C. 20004-1109
Counsel for Qwest Communications International Inc.

William T. Lake, Esq.
Wilmer, Cutler & Pickering
2445 M Street, NW
Washington, D.C.
Counsel for U S West, Inc.

VIA OVERNIGHT MAIL
The Helein Law Group, PC
8180 Greensboro Drive
Suite 700
McLean, Virginia 22102
Counsel for Touch America, Inc.

"AT&T
1120 20th Street NW
Suite 1000
Washington DC 20036
202457-2321
FAX 202 263-2660

,
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Re: Qwest Communications International Inc. and US West, Inc.
CC Docket No. 99-272

Dear Ms. Oliver and Messrs. Lake and Helein:

I am writing on behalf ofAT&T Corp. ("AT&T") to request, pursuant to paragrpah 5 of
the March 27,2000 Protective Order in the above captioned proceeding that Qwest
Communications International Inc. ("Qwest"), U S West, Inc. ("U S West") and Touch America,
Inc. ("Touch America") allow me access to copies of all documents and filings subject to that
Protective Order. Enclosed with this letter is an executed Acknowledgment of Confidentiality
form for the undersigned who will review the protected materials.

Please contact me if you have any questions concerning this matter.

Sincerely,

Enclosure
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Federal Communications Commission

Appendix A

ACKNOWLEDGEMENTOF CONFIDENTIALITY

DAOO-691

-

I hereby acknowledge that I have received and read a copy of the foregoing Protective Order in
the above-eaptioned proceeding and I understand it. I agree that I am bound by this 0Idt:r and that. I shall
not disclose or lise documents or information designated as "CONFIDENTIAL INFORMATION" or any
informatjoD gained therefrom except as allowed by the OJ:dcr. I acknowledge that a violation of the
Protective Order is a violation ofan order of the Federal Communications Commission.

Without limiting the foregoing, to the extent that I have any employment, affiliation or role with
any person or entity other than a conventional private law fmn (such as, but not limited to. a lobbYing or
public interest organization), I acknowledge specifically that my access to any information obtained as a
result of the order is due solely to my capacity as counselor consultant to a party or other person
described in paragraph 3 of the foregoing Protective Order and that I will not use such information in any
other capacity nor will I disclose such information except as bJle¢ifically provided in the order.

Executed at~~.,ie. this11day ur ----:11----:"'(14'·_-t' 2000.
~

~~C··_'\,- \
J'~~

Signatute
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Federal Communications Commission

Betorethe
Federal Communications Conunission

Washington, D.C. 20554

DAOO-691

In the Matter of

Applications for Consent to the
Transfer ofControl ofLicenses and
Section 214 Authorizations from

us WEST, Inc.,
Transferor,

To

Qwe8t Communications International Inc.,
Transferee.

)
)
)
)
)
)
) CC Docket No. 99-272
)
)
)
)
)
)

Adopted: Marcla24, 2000

ORDER ADOPTING PROTECTIVE ORDER

Released: March 2:1, 2000

By the Chief, Common CanierBureau:

J. On August 19, 1999, Qwest CODD'IJUnieations Intemational1nc. (Qwest) and US WEST,
loc.• (US WEST) .filed joint applications. pursuant to sections 214 and 310 of the Communications Act and
sections J4..39 of the Cable Landing License Act, a.sJdng the Federal Communications COImrlission
(Commission) to approve the transfer ofcontrol oflicenses and authorizations held by subsidiaries of the
two companies in connection with the proposed merger of US WEST with and into Qwest.' On March 10,
2000. the Commission issued a Memorandum Opinion and Order (Order) approving the applications subject
to the requirement that prior to closing the merge.-. the Applicants must comply with section 211 of the
Conmmnications A!;t by divesting Qwest's interLATA businesses originating in the US WEST region, and
submitting a divestiture report to be reviewed by the Commission.2 To comply with section 271. Qwest
proposes to irrevocably sell its in-region interLATA businesses to Touch America. Inc., a subsidiary of
Montana Power Company. The Commission anticipates that same infonnation that Touch America,Inc.
plans to submit will be of a proprietary and commercially sensitive nature.

2. The BUJ:eau hereby grants a proposed protective order (attached as Exhibit A) to ensure that
llI1y confidential or proprietaly documents submitted by Touch America, Inc. are afforded adequate
protection. We note that Touch A1nerica, IDco's proposed protective order is similar to the protective onters

See Applications10,. Transfer 01Control• .filed August J9, 1999 (ee Docket No. 99-272).

47 U.S.C. § 271. Section 271(a) Slates that "fn]cither a Bell operating company, nor any affiliate of a Bell
uperating company, may provide interLATA services except as provided in this section." There are several
exceptions to thi~ prohibition. Section 271(b)(J) allows a Bell Operating Company to "provide jnterLATA services
originating in any of its in-region States ... if the Commission approves the application of such company for such
State under subs6{;tion (d)(3)." 47 U.S.C. 271(b)(l). To date US WEST has not ohtained such authority in any of its
in-region states.

-
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Federal CommnnicaCiom Commission DAOO-691

adopted in other mergers currently pending before the Commission.3

3. AParty filing aconfidential document nmst deliver in person ODe copy of the confidential
docwnent to Hemy L Thaggert at 445 12lh Street, S.W•• WashingtOD, DC 20554. Ii1 addition, the.Party
nmst file with the Secretmy's Office one copy of the entire confidential document and two copies of the
confidential document in redacted form, each with an accompanying cover letter. The confidential
document and accompanying COver letter should be stamped "CONFIDENTIAL - NOT FOR PUBliC
INSPECTION - SUBJEcr TO PROTECTIVE ORDER IN CC Docket No. 99-272." The two copit':S of the
redacted document and their accompanying cover letters should be stamped "REDACTED - FOR PUBLIC
INSPECTION:' The cover letters accompanying both sets ofdocuments should state that the party is filing
a confidential document and a redacted version of that document. Other than ba\'ing different stamps, i.I!.,
''CONFIDENTIAL - NOT FOR PUBLIC INSPF.crION- SUBJECT TO PROTECTNE ORDER IN CC
Docket No. ~'l:l2" or '"REDAC'J'ED - FOR PUBliC INSPECIlON," the cover letter should be the same
for the confidential and the redacted copies. The documents to be filed with the Secretary's Office should
be delivered in person at 445 121b Street, S.W., Room TW-B204, Washington, DC 20554 1.0: Magalie
Roman Salas, Secretary; or, in her absence, William F. Caton, Deputy Secretary.

4. Touch America, Inc. shall make available for review the documents subject to this
protective order at the otlices ofTouch America, Jnc!s outside counsel. The Helein Law Group, PC, 8180
Greensboro Drive, Suite 700, Mclean, Virginia. 22102. Parties reviewing these documents win be
provided the fonowing alternatives: 1) parties will be provided adequate opportunity to inspect the
documents on site; 2) parties may inspect the docwnents on site with the ability to request copies, at cost, of
all or some of the documents, other than those IXJarlccd as "CopyingProhibited;,. or 3) ,Pa;rties may request a
complete set of the documents at cost. allowing two days after the request is made for receipt of the copies.
Jfa complete set ofdocuments will 00 requested. parties are encouraged to make such requests at the time
they submit the Acknowledgment ofConfidentiality (!lee Appendix A to Protective Order). This will allow
parties the opportunity to begin reviewing the documents at the end ofthe five-day period referenced in
paragraph :5 of the protective order. AU copies ofdocuments that are removed from The Iklein Law Group.
pc. office will bear an original confidential stamp and must be retumed in accordance with the tenns ofthe
protective order.

5. Any party seeking access to confidential documents SUbject to this Protective Order shall
request access pursuant to paragraph 5 ofthe Protective Order.

FEDERAL COMMUNICATIONS COMMISSION

Lawrence K Strickling
Chief, Conunon Carrier Bureau

J Applications for Consent to the Tronsjer ofControl oflicenses anti Section 2J4 Authorizationsfrom GTE
Corporation (1'rtmsferor) to Bell Atlantic Corporation (Transferee), CC Docket No. 98-184, Order Adopti ng
Protective Order, DA 98-2348. 13 FCC Red 22751 (reI. Nov. 19. 1998); Applicarion:J'for Consem to the Transfer of
Control ofLicenses and Section 214 AutlwrizationsfromMedio.One Group. Inc.• Transferor tn AT&T Corp..
Transferee, CS Docket No. 99-251, Order Adopting Protective Order. DA 99-1568. (rei. Aug. 6. 1999).
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Federal Communications Commission

Exhibit A

PROTECTIVE ORDER

DA06-691

1. On August 19~ 1999, Qwest Communications International Inc. (Qwest) and US WEST, Inc.,
(US WES'I) filedjoinl applications. pursuant to sections 214 and 310 ofllie Communications Act and
sections 34-39 ofthe Cable Landing License Act. asking the Federal Comntunications Commission
(Commission) to approve the tran.~ferofcontrol of licenses and authorizations held by subsidiaries of the
two companies in connection with the proposed merger ofUS WEST with and into Qwest. The
Commission anticipates thaI il may seek: documents in this proceeding from Touch America. Inc. that
contains proprietary or confid~tialinformation. and. therefore. should be made avwlable pursuant to a
protective order. Consequently. the Common Carrier Bureau enters this Protective Order to ensure that
the documents considered by the Submitting Party to be confidential and proprietary are afforded
protection. This P.I:'oteetiVI:: Order does not constitute a resolution of the merits concerning whether any
confidential infonnation would be released publicly by the Commission upon a proper requost under the
Freedom of Jnformation Act (FOJA) or otherwise.

2. Non-Disclosure ofStamped Confulenti41 Documents. Except with the prior written consent
of the Submitting Party~ or as hereinafter provided under this Protective Order, neither a Stamped
Confidential Docu:anent nor the contents thereof may be disclosed by a reviewing party to any person. A
"Stamped Confidential Document"' shall mean any document that bears the legend (or which otherwise
sball have had the legend recorded upon it in a way that brings its attention to a reasonable examiner)
''CONFIDENTIAL -NOT FOR PUBUC INSPECTION -SUBJECT TO PROTECTIVE ORDER IN CC
Docket No. 99-272~ to signify that it contains infonnation that the Submitting Party believes should be
subject to protection under FOIA and the Commissionts implementing roles unless the Conunis::;ion
determines. sua sponte or by petition, pursuant to Sections 0.459 or 0.461 of its rules that any such
document is not entitled to confidential treatment. For pUIpOses of this order, the term "document" means
all wriuen. recorded. electroni~y stored, or graphic material. wbether produced or created by a. party or
another person.

3. Permissible Disclosure. Subject to the requirements of paragraph 5, Stamped Confidential
Documents may be reviewed by outside counsel OfrecOl-d and in-house counsel who Me actively engaged
in the conduct of this proceeding, provided that those in-house counsel seeking access are not involve-.d in
competitive decision-making, i.e., counsel's activities, association, and relationship with a client that are
such as to involve counsel's advice and participation in any ot' all of the client's business decisions made
in light of similar or corresponding infonnation about a competitor. Subject to the requirements of
paragraph 5 and subject to the obligation to secure the confidentiality of Stamped Confidential
Documents in accordance with the tenns of this order. such counsel may disclose Stamped Confidential
Documents to; (i) the partllers. associutA;s, secretaries, paralegal assistants, and employees of such
counsel to the extent reasonably necessary to render professional services in this proceeding; (ii)
Commission officials involved in this proceeding; (iii) outside consultants or experts retained for the
purpose of assistinlS counsel in these proceedings and who are not involved in the analysis underlying the

-
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business decisions and who do not participate directly in the business decisions of any competitor of any
Submitting Party; (iv) employees ofsuch counsel involved solely in one or more aspects of organizing.
filing, coding. converting, storing, or retrieving data or designing programs for handling data connected
with this proceeding; and (v) employees of third-party contractors peffonning one or more of these
functions. The Submitting party shall make available for review the Stamped Confroential Documents at
the offices of Touch America, Inc.'s outside counsel. The Helein Law Group, pc. 8180 Greensboro
Drive, Suite 700 McLean, Virginia. 22J02.

4. Access to Co1ifidemial Documents. Persons described in paragraph 3 shall have the
obligation to ensure that access to Stamped Confidential Documents is strictly limited as prescribed in
this Protective Order. Such persons IShidl further have the obligation to ensure: (i) that Stamped
Confidential Documents are used only as provided in this order; and (ll) tbat Stamped Confidential
Documents are not duplicated except as necessary for filing at the Commission under seal as provided in
paragraph 7.

5. Proceduresfor Obtaining Access to C()tJjidentiol Docwnents. In all cases where access to
Stamped Conf"tdential Documents is permitted pmsuant to paragraph 3, and before reviewing or having
access to any Stamped Confidential Documents. each person seeking such access shall execute the
AcknowJedgment of ConfidentiaHty (see Appendix A) to the Commission and to each Submitting Party
so that it is received by each Submitting Party five business days prior to such person's reviewing or
baving access to any such Stamped Confidential Documents. Each Submitting Party shaH have an
opporrunity to object to the disclosure ofStamped Confidential Documents to any such persons. Any
objection must be rued at the Commission and served on counsel representing. retaining or employing
such person within three business days after receiving a copy of that person's Acknowledgment of
Confidentiality. Until any such objc:ction is resolved by the Commission and any court of competent
jurisdiction prior to any disclosure, and unless that objection is resolved in favor of tbe person seeking
access. persons subject to an objection from a Submitting Party shalJ not have access to Stamped
Confidential Documents.

6. RequestsfOT Additional Disclosure. Hany person requests disclosure of Stamped
Confidential Documents outside the leIlDS oftbis Protective Order. such requests will be treated in
accordance with Sections 0.442 and 0.461 of the Commission's rules.

7. Use ofCtmfidentiallnformafion. Persons described in paragraph 3 may, in any documents
that they file in this proceeding, reference infonnation found in Stamped Confidential Documents or
derived therefrom (hereinafter. "Confidential Informationj, but only if they comply with the following
procedure:

a. Any portions of the pleadings that contain or disclose Confidential Infonnation
must be physically segregated from the rem.linder of lhe pleadings;

b. The portions of pleadings containing or disclosing Confidential Information
must be covered by a separate letter to the Secretary of the Commission referencing this Protective
Order;

1-

c. Each page of any party's r1ling that contains or discloses Confidential
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Information subject to this Order must be clearly ttJarlced: "Confidential Information included pursuant to
Protee::tive Order, CC Docket No. 99-272;" and

d. Tht: confidential portion(s) of the pleading shaJJ be served upon the Secretary of
the Commis.qion and each Submitting Patty. Such confidential portions shall be served under seal, and
shall not be placed in the Commission's Public File. A party filing a pleading containing Confidential
Infonnation shall also flle a redacted copy of the pleading containing no Confidentiallnfonnation, which
copy shall be placed in the Commission~public files. Parties may provide courtesy copies under seal of
pleadings containing Confidential Information to Commission staff.

8. No Waivero!Confulentiality. Disclosure of Confidential Information as provided herein by
any person shall not be deemed a waiver by any Submitting Party of any privilege or entitlement to
confidential treatment of such Confidential Infonnation. Reviewing parties, by viewing this material: (a)
agree not to assert any such waiver; (b) agree not to use infonnation derived from any confidential
materials to seek disclosure in any other proceeding; and (c) agree that accidental disclosure of
Confidential Inforimtion by a Submitting Party shall not be deemed a waiver of any privilege or
entitlement as long as the Submitting Party takes prompt remedial action.

9. Subpoena by Courts or OtherAgencies. Ha court or another administrative agency
subpoenas or orders production of Stamped Confidential Documents or Confidentia11nfonnation that a
party has obtained under leI1DS of thjs order, such party shall promptly notify each Submitting Party of
the pendency of such subpoena or order. Consistent with me independent authority of any court or
administrative agency, such notification JIlUSt be accomplished such that the Submitting Party has a full
opportunity to oppose such production prior to the production or disclosure of any Stamped Confidential
Document or Confldentiallnfonnation.

10. Client Consultation. Nothing in this order shall prevent or otherwise restrict counsel from
rendering advice to their clients reJating to the conduct of this proceeding and any subsequent judicial
proceeding arising therefrom and, in the course thereof, relying generally on examination of Stamped
Confidential Documents provided, however, that in rendering such advice and otherwise communicating
with such client, counsel shall not disclose Stamped Confidential Documents or Confidential
InfIJlTIUltion.

11. Violations ofProtective Order. Persons obtaining access to Stamped Confidential
Documents or Confidential Infonnation under this order shall use the information solely for preparation
and the conduct ofthiG proceeding as delimited in paragraphs 4, 7, and 10, and any subsequent judicial
proceeding arising directly from this proceeding and, except as provided herein, shall not use such
infonnation for an~' other purpose, including business, governmental, commercial. or other
administrative, regulatory or judicial proceedings. Should a party that has properly obtained access to
Confidential Information under this Protective Order violate any of it.<> tenns, that party shall immediately
convey that fact to the Commission and to the Submitting Party. Further, should such violation consist of
improper disclosure of Confidential Information. the violating party shall take all necessary steps to
remedy tht; improper disclosure. The Commission retains its full autbority to fashion appropriate
sanctions for violations of this Protective Order.

12. Prohibited Copying. If, in the judgment of the Submitting Party, a document contains

-
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information so sensitive that it should not be copied by anyone, it shall bear the additiomlliegend
"Copying Prohibited," and no copies of such document, in any form, shall be made. Application for
relief from this restriction against copying may be made to the Commission. with notice to counsel for
the Submitting Party.

13. Terminalion ofProceeding. The provisions of this Protective Order shall not terminate at
the conclusion ofthis proceeding. Within two weeks after conclusion of this proceeding (which includes
any administrative or judicial review), Stamped Confidential Documents and all copies of same shall be
returned to the Submitting Party. No material whatsoever derived from Stamped Confidential Documents
may be retained by any person having access thereto. except counsel to a party in tlUs proceeding (as
described in paragraph 3) may retain, under the continuing strictures of this Protective Order, two copies
of pleadings containing confidential infonnation prepared on behalf of that party. All counsel of record
shall make certifi",ation of compliance herewith and shall deliver the same to counsel for the Submitting
Party not more than three weeks after conclusion of this proceeding.

14. Aut/J()rity. This Order is issued pursuant to Sections 4(i), 214(a), and 310(d) of the
Communications Act of 1934, as amended, 41 U.S.C. §§ l54(i), 214(a), and 3 "IO(d), Section 4 of the
Freedom of Information Act, 5 U.S.C. § SS2(b)(4), and authority delegal.ed um.l~ &clion 0.321 of the
Commission's roles, 47 C.F.R. § 0.321, and is effective upon its adoption.

FEDERAL COMMUNICATIONS COMMISSION

Lawrence E. Strickling
Chief, Common Carrier Bureau
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